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Corporate Governance Revisited 
  
Corporate governance of closely held small and mid-
size companies still continues to be an area that 
requires some attention. At times when we are brought 
in to consult with a company and request the latest 
copies of the minutes of board of director and trustee 
meetings adequate documentation is often lacking. 
Those that have documented their meetings and 
actions often blur the lines between what are board 
issues and what are trustee issues. A clear delineation 
of the duties for these two separate bodies is necessary 
in meeting process and documentation. 
  
Suggestions concerning best practices for corporate 
and ESOP governance assume there are interlocking 
members of the Board and Trustees in a small ESOP 
company. 
  
Board of Directors  

• Elected by shareholder 
• Formal meetings 

� Written minutes 
• Unanimous consents in lieu of meetings for 

specific actions 

  

Quick Links 
  

Check Out Our Website 
   
   

Meet Our Professionals: 
  

Michael A. Coffey 
President 

michael_coffey@ccrva.com 
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Sr. Vice-President, 
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• Composition 
� Shareholders 
� Combination of shareholders/key 

employees 
� More diversified with outside 

member 
o Indemnification of Board members 

� Insurance (D&O vs. fiduciary 
liability)  

� Bylaw provisions (general assets of 
corporation) 

• Fiduciaries    
� Board of Directors appoints ESOP 

Trustee  
� Not protected under D&O coverage 

Trustee 

• Selection  
o Board of Directors appoints Trustee(s)  
o Outside Trustee uses  

� Special Independent Trustee for 
transaction purposes 

� Consulting fiduciary to serve with a 
Board of Trustees 

• Fiduciaries 
o Charged with responsibility to operate the 

plan in the best interest of ESOP plan 
participant 

• Responsibilities 
o Legal owners of employer securities and 

cash investments 
� Must follow a written Investment 

Policy Statement 
� Votes ESOP shares annually to 

select the Board of Directors. 
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� Special vote pass through to 
individual plan participants for 7 
major reasons: merger, liquidation, 
recapitalization, sale of 
substantially all of the assets of the 
corporation, dissolution, 
reclassification and consolidation  

o Interact with the appraiser  
� Maintain written record relative to 

all discussions and conclusions 
� Formally accept annual appraisal 

after review process is complete 
and a final version is received. 

o Preparation of adopting resolution 
summarizing any transaction 

o Adopt process for annual appraisal 
update 

� Schedule meeting with the 
appraiser 

� Review document request from 
appraiser 

� Review draft valuation report 
� Prepare minutes reflecting 

discussion of appraisal 
report/question the content and 
methodology. 

Insurance Coverage  

• Board Members and Trustee are Fiduciaries 
under ERISA and fiduciary liability insurance is 
available to protect those serving from personal 
liability. 

• Fiduciary liability insurance 
o Umbrella with Directors & Officers (D&O) 

and Employment Practices Liability (EPL) 
is not sufficient 

o Fiduciary Liability Coverage may be a part 
of existing Commercial General Liability 
Coverage 

 



 

 

o Does it cover government investigations 
by the IRS or DOL? 

o How much coverage is enough? 
� 30% - 40% of asset value? 
� How much can you afford? 
� Is fiduciary coverage shared with 

other coverage or separate? 

From the Top Down-An Update on 
Department of Labor Activity 
 
Orchestras have conductors, companies have CEO's 
and government agencies have 'Secretaries.' Over 
many years, we have observed the 'trickle-down' 
effects of both good and bad management philosophies 
from C suite leaders and 'Secretaries.' This setting of 
the tone in any organization is a soft issue, but critical 
to success or failure. What tone is now being set by the 
Department of Labor and what is the potential impact 
on your company? 
  
With the DOL becoming increasingly activist in their 
regulatory enforcement, understanding what specifically 
is filtering down to companies regarding their labor 
practices and qualified plans (especially Employee 
Stock Ownership Plans) is of considerable importance 
to plan sponsors. The DOL has an increased budget 
and has stepped up the audits of ESOPs nationally. 
Their approach to ESOP compliance issues is still 
centered on some skepticism of ESOP benefits and at 
times the motives of those who implement them - a few 
positive public comments notwithstanding. 
 
Thomas J. Perez, the DOL Secretary, has spoken in a 
number of venues regarding the department's guiding 
philosophy. At the National Press Club in October, 
2014, he made this observation about ESOPs: 

 
"Employee Stock Ownership Plans are another 
example of business leadership. In 2012, there 
were roughly 6,800 such plans, with nearly 14 
million total participants and assets just over $1 
trillion. When used as they were intended, 



 

 

ESOPs can contribute to the growth of a 
company while helping employees save for 
retirement. 
  
The challenge moving forward for B Corps and 
ESOPs is to take these successful models to 
further scale." 
 

This positive opening is a change in the right direction 
considering the recent reality of DOL actions on the 
ground. 
  
The result of recent settlements of DOL litigation, 
(particularly the Sierra Aluminum/GreatBanc Trust 
case), is now a clearer understanding of what the 
regulators want to see. As a result of this case, the 
ESOP community has been in direct talks with the DOL 
discussing best practices. A Fiduciary Process 
Agreement was settled on between GreatBanc Trust 
Company and the DOL that can be referred to as 
guidance for ESOP stock transactions. 
  
We at CCR see the successful operation of hundreds of 
ESOPs achieving goals for all parties including 
employees, selling shareholders, corporate 
management and quite frankly the entire community 
where participants retire with more resources than they 
would have had otherwise without an ESOP retirement 
benefit. 
 
  
 
 
What To Do? 
  
The best response for folks who sponsor qualified plans 
under DOL oversight is to become thoroughly educated 
on the "process" the Department desires in plan 
operations and compliance requirements, and then 
carefully document their "process." 
 
There is no doubt that the process of implementing a 
business succession strategy using an ESOP is more 



 

 

involved today than in past years. Still, the positives of 
the exceptional employee benefits and ESOP tax-shield 
often warrant dealing with the complexity. We at CCR 
have honed our process to the point of considerable 
comfort in orchestrating a continuity plan which works 
for the owners and employees, while meeting DOL and 
IRS requirements. 
  
The best designs, based on empirical results from the 
real world over many years, appear to derive from 
strategies combining rewards for rising management to 
support and function well with a sustainable ESOP 
program meeting some basic requirements: 
  

• Establish an implementation protocol from the 
outset providing for an arms-length, independent 
determination of stock sale value in a negotiated 
transaction;  

• The Board should engage an independent 
transaction trustee to act for the exclusive 
benefit of the prospective plan participants in 
working through the process to a closing; 

• Allow the independent transaction trustee to 
select the valuation firm to report exclusively to 
the trustee; 

• An avoidance of over-leveraging, with careful 
stress-tested analyses of what is financially 
sustainable, i.e. be conservative and slow to 
answer the siren call of larger deals to gain 
greater tax savings and returns to sellers. 
Minority-interest ESOPs are often a very good 
way to start a program. 

• Consider hiring a Special Independent 
Transaction Trustee for ensuing transactions 
between the ESOP and selling shareholders. 

The above points are not exhaustive, but you get the 
idea...the process should replicate the type of 
negotiated deal that would occur with a truly outside 
buyer and the 'inside' sellers of the shares. 
  
 



 

 

Sellers occasionally have the following difficulty after a 
majority-interest sale to an ESOP where they stay 
active in the company for some period of time: It can be 
difficult to psychologically come to grips with the fact 
that they have really sold control away to the employee 
trust. Be prepared to acknowledge the post-transaction 
operating requirements and the existence of the ESOP 
as the 'big dog on the porch.' 
  
If you are currently operating an ESOP, please contact 
our offices for a variety of checklists to help understand 
the DOL audit process and the fiduciary requirements 
for Board members and ESOP Trustees. Bill Gust's 
presentations on surviving the audit process are also 
available and important reading. 
 
  
Now is the time to get all this documentation in order. 
  
  

Technical Corner 
  
Thinking Outside the Box = More Income in Your 
Cash Box: Wealth Preservation through 
Coordinated Strategies 
  
A private equity interest can be repositioned in the 
public capital markets tax efficiently by taking 
advantage of the IRC §1042 ESOP rollover. This 
provision allows a C corporation (not an S) shareholder 
to defer the capital gains tax on the sale. The seller has 
a new portfolio with a cost basis identical to the basis in 
the sold shares - often very low. 
  
If one of the replacement securities is sold, then the 
capital gains tax is costly, being calculated from the 
original low cost basis What can be done if the seller is 
looking to maximize income and minimize estate taxes 
- often important interests of senior shareholders? 
  
The tax code has very favorable charitable exemptions 
available for various types of trusts which are at times 
overlooked. These include Charitable Gift Annuities, 



 

 

Charitable Remainder Trusts, Charitable Lead Trusts, 
Charitable Remainder Unitrusts - to name a few. Before 
drowning in this alphabet soup from the IRS, it is 
important to understand what the proper combination of 
a gift of low-basis public stock and a charitable trust 
can accomplish. Space here does not permit detailing 
the available strategies - which can include direct gifts 
of private stock. We can however provide a short list of 
what some of our clients have achieved: 
  

1. No capital gains tax on the sale of their private 
company stock to an ESOP; 

2. A personal income tax deduction for a transfer to 
a charitable trust; 

3. No capital gains tax on the trust sale of the 
transferred shares; 

4. Income for life to the donor(s) of the stock - often 
at 5% to 10% annually from the untaxed corpus; 

5. The elimination of estate taxes on the 
transferred shares. 

  
There is generally a higher lifetime income for the 
donors and the tax-savings at all levels may exceed the 
dollar value of the gifted shares. Matching the proper 
trust structure to the objectives of the shareholders 
takes care, but the results are more income and lower 
taxes. 
  
Certainly if you or others you know of would like to 
explore this estate planning/ business continuity 
strategy, please give us a call. 
  
  

Upcoming Speaking Engagements: 
  
CCR has a busy conference schedule this Spring with 
the ESOP Association Tri-Chapter conference in 
Pinehurst, NC being held March 22-24. Michael and 
Lisa are also speaking at the annual national 
conference of the NCEO in Denver, April 21-23.  
  



 

 

 
Michael will chair an NCEO panel dealing with the 
coordination of discriminatory key executive programs 
and ESOP continuity strategies. 
  
Lisa will be speaking with Bill Gust in Denver and at the 
Pinehurst Tri-Chapter Conference on the topic of 
"Overhauling Your ESOP, What To Do If Your Business 
Conditions Drastically Change Post Transaction". 
  
We hope to see you at one or both of the upcoming 
conferences. Best wishes for a healthy, happy and 
successful 2015! 
  
  

 

The above summary is an educational discussion and must not be 
construed as tax, accounting, fiduciary, investment or legal 
counsel. © 2015 Corporate Capital Resources, LLC. All Rights 
Reserved. 
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